The Voting Rights Act of 1965 marked the biggest statutory change in the relationship of the federal and state governments in the field of voting since the passage of the Reconstruction Acts which enfranchised blacks in conquered Southern states.

During the late 1950s and early 1960s, the U.S. Justice Department brought numerous cases across the South attacking restrictive registration practices under the Civil Rights Acts of 1957, 1960, and 1964, each of which contained some voting-related provisions. The Department came to realize that these individual suits were largely ineffectual. First, after being enjoined to stop one restrictive practice, the sued jurisdiction usually resorted to another restriction. Second, the suits did not cause other jurisdictions to comply voluntarily with the federal law.

When the country’s attention was centered on the African American struggle for the right to register in Selma, Alabama, President Lyndon Johnson and the Justice Department took that opportunity to propose a radical departure from prior laws. They proposed that Congress outlaw certain restrictive registration practices, require certain states to obtain prior approval from the Justice Department or a federal court before adopting new election laws, authorize the appointment of federal voter registrars, and authorize the Attorney General to attack the constitutionality of the poll tax in each state where it was still used. Congress approved the Act and President Johnson signed it on August 6, 1965.

Several states quickly challenged the constitutionality of the Act by bringing an original action in the U.S. Supreme Court. The Court upheld the constitutionality, stating:

Congress had found that case-by-case litigation was inadequate to combat wide-spread and persistent discrimination in voting, because of the inordinate amount of time and energy required to overcome the obstructionist tactics invariably encountered in these lawsuits. After enduring nearly a century of systematic resistance to the Fifteenth Amendment, Congress might well decide to shift the advantage of time and inertia from the perpetrators of the evil to its victims.

South Carolina v. Katzenbach, 383 U.S. 301, 327-28 (1966).

Immediately after its passage, the Justice Department set about to enforce its provisions by appointing federal voter examiners who could register voters without using literacy tests or “voucher” requirements (having a registered voter vouch that the new applicant was a person of good character). The use of federal examiners secured an immediate increase in the number of blacks registered to vote in the Southern states.

The poll tax had already been outlawed for federal elections by the ratification of the Twenty-Fourth Amendment in early 1964. The Justice Department also brought suits against the use of the poll tax as a prerequisite to voting in state and local elections in Alabama, Mississippi, and Texas. A private suit was already pending in Virginia; the Justice Department filed an amicus (“friend of the court”) brief in that case. These four were the only remaining states to impose a poll tax. The first of the cases to be decided by the U.S. Supreme Court was Harper v. Virginia State Board of Elections, 383 U.S. 663 (1966), in which the Court held that poll taxes violated the Equal Protection Clause of the Fourteenth Amendment.

One of the most controversial provisions of the Act is Section 5, which requires some or all jurisdictions in 17 states to submit changes in their election laws or procedures to the Justice Department or the U.S. District Court for the District of Columbia before the state can enforce the new law. The states are not named in the Act, but are decided according to a formula: if the state or county used some discriminatory device (such as literacy test) in registration and less than 50% of its voting-age population voted in the 1964 presidential election, then it is covered by Section 5. (In the 1970 and 1975 amendments, the formula was extended to other situations in the 1968 and 1972 presidential elections.) Section 5 now covers the following states: Alabama, Alaska, Arizona, Georgia, Louisiana, Mississippi, South Carolina, Texas, and Virginia; and parts of the following: California, Florida, Michigan, New Hampshire, New York City, North Carolina, and South Dakota. The Justice Department receives between 14,000 and 24,000 election changes a year. On the other hand, fewer than a half-dozen judicial actions seeking preclearance of election changes are filed each year.

Section 2 of the Act was initially based on the language of the Fifteenth Amendment. The Supreme Court held in City of Mobile v. Bolden, 446 U.S. 55 (1980), that plaintiffs had to prove the election system was adopted with the intent to discriminate against blacks. Congress amended section 2 in 1982 to remove the requirement of intent. The section now reads as follows:

(a) No voting qualification or prerequisite to voting or standard, practice, or procedure shall be imposed or applied by any State or political subdivision in a manner which results in a denial or abridgement of the right of any citizen of the United States to vote on account of race or color, or in contravention of the guarantees set forth in section 4(f)(2) [relating to bi-lingual ballots], as provided in subsection (b). 

(b) A violation of subsection (a) is established if, based on the totality of circumstances, it is shown that the political processes leading to nomination or election in the State or political subdivision are not equally open to participation by members of a class of citizens protected by subsection (a) in that its members have less opportunity than other members of the electorate to participate in the political process and to elect representatives of their choice.  The extent to which members of a protected class have been elected to office in the State or political subdivision is one circumstance which may be considered:  Provided, That nothing in this section establishes a right to have members of a protected class elected in numbers equal to their proportion in the population.

This section is now used mainly to attack at-large elections and other election practices that have the effect of preventing blacks and other racial or ethnic minorities from electing their preferred candidates. Hundreds of jurisdictions have been sued and required to change from at-large elections to single-member districts so that minorities will have a fair chance of electing candidates. 

The 1982 amendment also renewed the preclearance requirement of Section 5. It is now scheduled to expire in 2007, although the more general requirement of Section 2 is permanent.

The effect of the Voting Rights Act has been revolutionary. While in the early 1960s, the registration rates of blacks lagged behind those of whites by 22 to 63 percentage points across the Southern states, the registration rates for blacks and whites are nearly comparable now. Black elected officials were virtually unknown in the South before 1964. Now blacks hold at least one congressional seat in each of the old Confederate states and more than 15 percent of the legislative seats in those states. The Voting Rights Act lives up to the assessment of former Attorney General Nicholas Katzenbach in 1975: “the most successful piece of civil rights legislation ever enacted.”
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